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Docket No. 46 

Sherwood Brothers Inc. Petitioner, 

v. 

District of Columbia, Respondent 
Docket 

Date Memorandum 

1938 

Aug. 15 Petition filed, taxpayer noti- Business Privilege 
tied, served on A. A. Tax 

” 31 Appearance of Glenn Simmon for respondent 

” Motion to dismiss-served on petitioner, hearing 
set for 9/13/38 App. for respondent Glenn 
Simmon 

Sept. 13 Hearing on motion to dismiss 

” 17 Brief filed by petitioner. 

” 19 Memorandum opinion and Decision 

Oct. 13 Pet. for Review. Notice of filing petition for re¬ 
view. 

Nov. 2 Supplemental Designation of Record 
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2 Endorsed: Received and Filed P. K. S. Aug 15 

1938 Board of Tax Appeals for the District of 
Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 46 

Sherwood Brothers Incorporated, a body corporate, 

Petitioner 


v. 

District of Columbia, Respondent 
Petition 

The above named petitioner petitions for a cancellation 
of an assessment of taxes against it and alleges as follows: 

1. The petitioner is a body corporate duly incorporated 
under the laws of the State of Maryland with its principal 
office located in the Baltimore Trust Building, 14th Floor, 
Baltimore, Maryland. 

2. The tax in controversy is a business privilege tax for 
the fiscal year ending June 30, 1938 and in the amount of 
$2,078.67. 

3. The notices of assessment were received on or about 
March 25, 1938, were numbered 9301 and the tax was paid 
by the petitioner under protest in writing on April 30, 1938 
as will appear in the copies of the notices of assessment 
hereto attached as Exhibits “A” and “B’\ 

4. The assessment of the tax set forth in the notices of 
assessment is based upon the following errors: 

As applied to the business of the petitioner in the District 
of Columbia which said business is wholly interstate in 
character, the said tax and assessment are improper, illegal 
and unconstitutional as held by the United States District 
Court of the District of Columbia in the case of District 
Grocery Stores, Inc . versus District of Columbia in its de¬ 
cision on July 21, 1938. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

3 (a) That the merchandise from which was derived 

the gross receipts so taxed is wholly interstate com- 
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merce between the State of Maryland and the District of Co¬ 
lumbia. 

(b) The petitioner paid the said tax under protest in 
writing as aforesaid on April 30, 1938. 

WHEREFORE, the petitioner prays that this Board 
may hear the proceeding and cause the full amount of the 
tax paid by the petitioner $2,078.67 to be refunded to the 
petitioner. 

SHERWOOD BROTHERS INCORPORATED 

By HOWARD JURGENS 
Treasurer 

14th Floor Baltimore Trust 
Building, 

Baltimore, Maryland. 

State of Maryland, City of Baltimore, ss: 

I hereby certify that on this 13th day of August 1938 be¬ 
fore me the subscriber, a Notary Public* of said State and in 
and for said City, personally appeared Howard Jurgens, 
Treasurer of Sherwood Brothers Incorporated above 
named; that he has read the aforegoing petition and is 
familiar with the statements contained therein and that the 
statements contained therein are true except those stated 
to be upon information and belief and those he believes to 
be true and said affiant further made oath that he is 
Treasurer of Sherwood Brothers Incorporated and as such 
is duly authorized to execute this petition and make this af¬ 
fidavit thereto. 

HOWARD JURGENS 
Treasurer of Sherwood 
Brothers Incorporated 
Baltimore Trust Building, 
Baltimore, Maryland. 

SUBSCRIBED and SWORN TO, before me this 13th day 
of August, 1938. 


(Seal) 


JOSEPH G. WEISINGER 
Notary Public 



I 


4 


SHERWOOD BROTHERS VS. DISTRICT OF COLUMBIA. 


4 Exhibit “A” 

Board of Tax Appeals for the District of Columbia 

Docket No. 

Sherwood Brothers Incorporated, a body corporate, 

Petitioner 


v. 


District of Columbia, Respondent 

COPY 

First BUSINESS PRIVILEGE TAX, 1938 No. 9301 

Half Office of the Assessor, D. C. 


Gross Receipt Tangible Net Tax on 

Less $2,000. Rate Gross Tax Tax Paid Gross Receipts 


658,417.28 2/5 of 1% 2,633.67 575.58 


2,058.09 


One Half 

Made by 

WRC Compared by Penalty 1% 

Total Tax 


1,029.05 

10.29 

1,039.34 


Sherwood Bros., Inc., 
Baltimore Trust Bldg., 
Baltimore, Md. 


Credit 9702 Business Privilege 
Taxes 

MAY—5-38 268 1st CHK—M 

PAID— 


Pay to the Collector of Taxes, D. C. 

First Half Payable in October, 

1937 

Second Half Payable in March, 

1938 

Penalty of 1% per month will be 
added if not paid when due 
1,039.34 


Collector of Taxes 
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5 Exhibit “B” 

Board of Tax Appeals for the District of Columbia 

Docket No. 

Sherwood Brothers Incorporated, a body corporate, 

Petitioner 


v. 


District of Columbia, Respondent 

COPY 

Second BUSINESS PRIVILEGE TAX, 1938 No. 9301 

Half Office of the Assessor, D. C. 


Gross Receipt Tangible Net Tax on 

Less $2,000. Rate Gross Tax Tax Paid Gross Receipts 


658,417.28 2/5 of 1% 2,633.67 

One Half 

Made by 

WRC Compared by 


Sherwood Bros., Inc., 
Baltimore Trust Bldg., 
Baltimore, Md. 


575.58 2,058.09 

1,029.04 

Penalty 1% 10.29 

Total Tax 1,039.33 

Pay to the Collector of Taxes, D. C. 

First Half Payable in October, 

1937 

Second Half Payable in March, 

1938 


Credit 9702 Business Privilege 
Taxes 


Penalty of 1% per month will be 
added if not paid when due 


MAY—5-38 267 IstCHK—M 1,039.33 

PAID— Collector of Taxes 
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6 Endorsed: Received and Filed Sep 19 1938 Board 
of Tax Appeals for the District of Columbia 

Opinion No. 8 

Board of Tax Appeals for the District of Columbia 

Docket No. 46 

Sherwood Brothers Incorporated, a body corporate, 

Petitioner 

v. 

District of Columbia, Respondent 
Memorandum Opinion 

This proceeding comes before the Board on the motion of 
the respondent to dismiss this proceeding on the ground 
that this proceeding was not filed within ninety days of the 
approval of an act entitled “An Act to amend the District of 
Columbia Revenue Act of 1937, and for other purposes.” 
The Act was approved May 16, 1938, and the petition was 
filed August 15,1938. 

The petitioner’s officers were advised on August 12,1938, 
by a notice in a reliable trade publication that taxpayers 
could appeal to this Board, where the claim arose prior to 
the approval of the Act, up to and including August 15. An 
officer of the petitioner came from Baltimore to Washington 
to visit its local attorney. Such attorney was not in Wash¬ 
ington. The officer obtained a copy of the Rules of Pro¬ 
cedure before the Board, and returned to Baltimore. The 
petition was prepared on Saturday, August 13, and de¬ 
posited in the mail, addressed to the Board, about 2:30 P.M. 
that day. The petitioner’s officers believed that they were 
appealing to the Board in time because of (1) the notice 
from the trade association (2) Rule 37 of the Rules 

7 of Procedure before the Board, and (3) a belief that 
“mailing” was equivalent to “filing”, which belief 

was induced by long practice of filing tax returns with the 
Federal and state governments. 

, The facts in this proceeding being similar to those in 
Kraft-Plienix Cheese Corporation vs. District of Columbia , 
D. C. B. T. A. Docket No. 47, the opinion in that case is 
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controlling here. For the reasons stated in that opinion 
this proceeding must be dismissed. 

Decision will be entered for tlie respondent. 

JO. V. MORGAN 

Member Sole 

September 19,1938 

8 Endorsed: Received and Filed Sep 19 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 46 

Sherwood Brothers Incorporated, a body corporate, 

Petitioner 

v. 

District of Columbia, Respondent 
Decision 

This proceeding came on to be heard upon the motion of 
the respondent to dismiss this proceeding, and upon con¬ 
sideration thereof, it is by the Board this 19th day of Sep¬ 
tember, 1938 

ADJUDGED AND DETERMINED that this proceeding 
be and the same is hereby dismissed. 

JO. V. MORGAN 
Member Sole 

9 Endorsed: Received and Filed Oct 13 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia: 

Docket #46 

Sherwood Brothers, Incorporated, a body corporate, 

v. 

District of Columbia, respondent 

Petition of Taxpayer for Review by the United States Court 
of Appeals for the District of Columbia of a decision 
by the Board of Tax Appeals for the District of Co¬ 
lumbia. 

Sherwood Brothers, Incorporated, the Petitioner in this 
case, by Mary C. Mallon and Watson E. Sherwood, its 



8 SHERWOOD BROTHERS VS. DISTRICT OF COLUMBIA. 

attorneys, hereby files its petition for a review by the United 
States Court of Appeals for the District of Columbia of 
the decision of the Board of Tax Appeals for the District of 
Columbia rendered September 19, 1938 dismissing a peti¬ 
tion theretofore filed by Petitioner with said Board of Tax 
Appeals for the District of Columbia for cancellation and 
reduction of taxes in the sum of $2,078.67 assessed against 
and collected from Petitioner as a business privilege tax for 
the fiscal year ending June 30, 1938. 

I. 

Petitioner is a body corporate duly incorporated, organ¬ 
ized and existing under the laws of the State of Maryland. 

n. 

Nature of the Controversy 

(a) Petitioner is engaged in the business of manufactur¬ 
ing, buying and selling motor fuel, motor oils and fuel 
oil. Petitioner also manufactures, buys, sells and services 
oil burners. Petitioner sells motor fuel, motor oils and 
fuel oil to residents in the District of Columbia most of 
which business Petitioner contends is interstate commerce. 

(b) Under Title 6—Tax on the privilege of doing busi¬ 
ness in the District of Columbia, being Revenue Act of 1937 

as amended,—Petitioner was assessed the sum of 
10 $2,078.67, which sum Petitioner paid and being de¬ 

sirous of obtaining a cancellation or a reduction and 
to recover the taxes so paid by it this Petitioner filed with 
said Board of Tax Appeals for the District of Columbia its 
petition for refund of said taxes in the sum of $2,078.67 paid 
by Petitioner as aforesaid under the provisions of Section 6 
of Title 9 of the Act to amend the District of Columbia 
Revenue Act of 1937. 

(c) That Petitioner’s appeal from the imposition of said 
tax duly prepared, signed and sworn to in accordance with 
the rules of procedure before the Board of Tax Appeals 
for the District of Columbia, was by Petitioner deposited 
in the mail in the Post Office at Baltimore, Maryland, about 
2:30 P. M. on Saturday, August 13, 1938 and was delivered 
by the U. S. Post Office to said Board of Tax Appeals for 
the District of Columbia by nine o’clock on the morning of 
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Monday, August 15,1938. Said Board of Tax Appeals was 
not open for business from 12 o’clock noon on Saturday, 
August 13th until 9 o’clock Monday, August 15th and said 
Board of Tax Appeals granted the motion of the District 
of Columbia and dismissed the appeal so taken by Peti¬ 
tioner on the ground that Petitioner’s appeal had not been 
taken within ninety days from the approval of the Act, 
being Title 9 aforesaid, providing for said appeal and 
which said act was approved on May 16, 1938. 

III. 

Petitioner, being aggrieved by the findings of fact and 
conclusion of law contained in said findings and opinion of 
the Board of Tax Appeals, and by its decision entered in 
pursuance thereto, desires to obtain a review thereof by 
the United States Court of Appeals for the District of 
Columbia. 

IV. 

Assignments of Error 

Petitioner assigns as error the following acts and omis¬ 
sions of the Board of Tax Appeals: 

11 1. The dismissal of Petitioner’s appeal on the 

ground that said appeal was not taken within 90 
days from May 17, 1938, and 

2. In excluding Monday, August 15th in the computation 
of the 90 day period allowed by law for the taking of said 
appeal. 

V. 

Designation of Record 

The Clerk of the Board of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition a transcript of the record in the 
above entitled cause, ymepared and transmitted as required 
bv law and by the rules of said Court and to include in said 
transcript of record the following documents or certified 
copies thereof, to wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals. 
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(2) Pleadings before the Board. 

(3) Findings of fact and opinion of the Board of Tax 
Appeals. (Memorandum opinion) 

(4) The decision of the Board of Tax Appeals. 

(5) The Petition for Review, filed by the Petitioner in 
the above case. 

(6) Notice of Filing Petition for Review 

(7) Statement of Evidence. 

MARY C MALLON 
WATSON E. SHERWOOD 
Attorneys for Sherwood 
Brothers, Incorporated 

12 State of Maryland: 

Baltimore County: To Wit: 

Watson E. Sherwood, being duly sworn, says that he is 
counsel of record in the above cause, that as such counsel he 
is authorized to verify the foregoing petition for review; 
that he has read the said petition and is familiar with the 
statements contained therein; and that the statements made 
are true to the best of his knowledge, information and be¬ 
lief. 

WATSON E. SHERWOOD 

Subscribed and sworn to before me this 12th day of Octo¬ 
ber, 1938. 

LOUISE R. OWEN 

(Seal) Notary Public 

13 Endorsed: Received and Filed Oct 13 1938 Board 
of Tax Appeals for the District of Columbia 

Notice of Filing Petition for Review 

Board of Tax Appeals for the District of Columbia 

Docket No. 46 

Sherwood Bros. Inc., A body corporate 

v. 

, District of Columbia. Respondent 
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Notice of Filing Petition for Review 

To: ELWOOD H. SEAL, Esquire 

Corporation Counsel of the District of Columbia 
District Building 
Washington, D. C. 

Counsel for the Respondent 

Please take notice that the petitioner on October 13,1938 
filed with the Clerk of Board of Tax Appeals for the Dis¬ 
trict of Columbia, a petition for review by the United States 
Court of Appeals for the District of Columbia of the de¬ 
cision of the Board heretofore rendered in the above cause. 
A copy of the petition for review, which includes the assign¬ 
ments of error and the designation of record, as filed, is 
hereto attached and served upon you. 

Dated this 13tli day of October, 1938. 

MARY C MALLOY 
Conns el for Petitioner 
Munsey Building 
Washington, D. C. 

WATSON E SHERWOOD 

Service of the foregoing notice, together with a copy of 
the petition for review is hereby acknowleded this 13th day 
of October, 1938. 

(S) ELWOOD H SEAL 
By GLENN SIMMONS 

Corporation Counsel of the 
District of Columbia. 
Counsel for the Respondent. 

14 Endorsed: Received and Filed Nov 2 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket #46 

Sherwood Brothers, Incorporated, a body corporate 

v. 

District of Columbia, Respondent 

Supplemental Designation of Record 
The Clerk of the Board of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
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States Court of Appeals for the District of Columbia, and 
to include in the transcript of record in the above entitled 
cause, in addition to those documents already designated, 
the following document or a certified copy thereof, to-wit: 

(1) The decision of the Board of Tax Appeals in the 
Kraft Phenix Cheese Corporation vs. District of Columbia, 
D. C. B. T. A. #47. 

s/ WATSON E. SHERWOOD 

1314 Baltimore Trust Building 
Baltimore, Maryland 

8/ M. C. MALLON 

Washington, D. C. 

15 Endorsed: Received and Filed Sep 19 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 47 

i Kraft-Phenix Cheese Corporation, Petitioner 

v. 

District of Columbia, Respondent 
Memorandum Opinion 

i This proceeding comes before the Board on the motion of 
the respondent to dismiss this proceeding on the ground 
that it as not filed within 90 days of the approval on May 16, 
1938, of an act entitled “An Act. to amend the District of 
Columbia Revenue Act of 1937, and for other purposes.” 

This proceeding was filed under Section 6 of Title IX of 
the Act, which provides: 

“Any taxpayer who shall have paid within three years 
immediately preceding the approval of this Act any tax to 
the District involuntarily, and under circumstances which 
according to law would entitle such taxpayer to the right to 
sue at law for the recovery of such tax, may within ninety 
days from the approval of this Act, appeal from the im¬ 
position of such tax in the same manner and to the same 
extent as set forth in sections 3 and 4 of this title.” 

On August 12, 1938, the petitioner deposited in the mails 
in Chicago, a letter addressed to this Board. The letter 
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was received in the office of the Board on Monday, August 
15,1938, and was stamped “Received and Filed” as of that 
day. The letter was under oath and made claim to refund 
of a business privilege tax for the fiscal year ending June 
30, 1938, in the sum of $133.32, paid to the District of Co¬ 
lumbia on December 20, 1937. The letter was received and 
filed as an informal petition. 

On August 16, 1938, a notice was sent by the Clerk of 
the Board directing the petitioner to file a formal petition 
in compliance with the Rules of Procedure before the 
Board within 15 days thereafter. On August 29, 
16 1938, the petitioner filed its formal petition, a copy 

of which was served upon the assessing authority of 
the respondent. On August 31, 1938, the respondent filed 
its motion to dismiss. 

At the outset the Board holds that, notwithstanding the 
petitioner did not file its formal petition until August 29, 
1938, the petition of appeal in this proceeding was mailed 
on August 12 and received by the Board on August 15, 
1938. The consideration of the questions raised by the 
motion to dismiss will be considered and determined in the 
light of such holding. 

The first question, therefore, which presents itself for 
solution is whether or not the mailing of the petition in 
Chicago on August 12, 1938, was a “filing” of the proceed¬ 
ing with the Board on that day, or on the day prior to the 
actual receipt of the paper in the office of the Board. The 
Board is of the opinion that the deposit of the petition in 
the mail was not the filing of the proceeding on the day of 
mailing or on any day prior to the actual receipt of the peti¬ 
tion in the office of the Board, notwithstanding the fact that 
if the office of the Board had not been closed from 12 
o’clock, noon, Saturday, August 13, to 9 o’clock a. m. Mon¬ 
day, August 15, 1938, in accordance with the Rules of Pro¬ 
cedure, the petition might have, and in all probability would 
have been received before August 15. The word “file” as 
used in Title IX of the Act means the placing of paper to 
be filed in the custody of the party whose duty it is to re¬ 
ceive and file it. 

Title IX of the Act creates this Board. It was drawn 
along the lines of the statutes establishing the Federal 
Board of Tax Appeals. The procedure adopted by this 
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Board in pursuance of Title IX conforms to the procedure 
adopted by the Federal Board. 

In Letvis-Hall Iron Works v. Blair, 57 App. D. C. 364, 23 
, F. (2d) 972, the court, in holding that a petition delivered 
to the office of the United States Board of Tax Appeals 
after business hours on the sixtieth day after notice of de¬ 
ficiency was properly dismissed, said: 

17 “The controlling question at present is whether 
this deposit of the petition constituted a filing of it 
within the law. This question must be answered in the 
; negative, for it is well established that in general a paper 
is not ‘filed,’ within contemplation of law, until it is de¬ 
livered to the proper officer to be filed by him. 

<<<**# A paper is said also to be filed when it is de¬ 
livered to the proper officer, and by him received to be kept 
on file. 13 Vin. Abr. 211; 1 Littleton, 113; 1 Hawk, PI. Cr. 
7, 207. * * * Filing a paper, in modern usage, consists in 
placing it in the custody of the proper official by the party 
charged with the duty, and the making of the proper in¬ 
dorsement by the officer. Stone v. Crow, 2 S. D. 525, 51 
N. "W. 335. In the sense of a statute requiring the filing of 
a paper or document, it is filed when delivered to and re¬ 
ceived by the proper officer to be kept on file. The word 
carries with it the idea of permanent preservation of the 
thing so delivered and received; that it may become a part 
of the public record. It is not synonymous with deposited; 
People v. Peck, 67 Hun. 560, 22 N. Y. S. 576.’ 2 Bouv. Law 
Diet. 1219, ‘File.’ 

“Sec In re Gubelman (C. C. A.) 10 F. (2d) 926, 929; 
Gallagher v. Linwood, 30 N. M. 211, 231 P. 627, 37 A. L. R. 
664: Hoyt v. Stark, 134 Cal. 178, 66 P. 223, 86 Am. St. Rep. 
246: Westcott v. Eccles, 3 Utah 258, 2 P. 525; In re Con- 
ant \s Estate, 43 Or. 530, 534, 73 P. 1018; In re Von Borcke 
(D. C.) 94 F. 352; Mut. Life Ins. Co., v. Phinnev (C. C. A.) 
76 F. 618; Appeal of Satovsky, 1 B. T. A. 22. 

“It follows that the Board’s decision dismissing the 
petition was correct, for the requirement that such peti¬ 
tions shall be filed within 60 days after the mailing of notice 
of the deficiency, is statutory and jurisdictional and is not 
merely procedural. Revenue Act of 1926, Para. 274 (a). 
The Board, therefore, was without jurisdiction to hear the 
petition.” 
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In the case of Chambers v. Lucas , 59 App. D. C. 372, 41 
F. (2d) 299, the court, in affirming the action of the United 
States Board of Tax Appeals in dismissing a petition filed 
on the sixty-first day, said: 

“The rule as to computing time in cases of this sort was 
early announced by the Supreme Court in Sheets v. Sel- 
den’s Lessee, 2 Wall. 177, 190, 17 L. Ed. 822, as follows: 
‘The General current of the modern authorities in the in¬ 
terpretation of contracts, and also of statutes, where time 
is to be computed from a particular day or a particular 
event, as when an act is to be performed within a specified 
period from or after a day named, is to exclude the day 
thus designated, and to include the last day of the specified 
period.’ In the present case, excluding the notice day, No¬ 
vember 10, 1927, and including the day the petition was 
filed, January 10, 1928, the appellant failed to meet the re¬ 
quirements of the statute and the rule. 

“The proceedings for review of the Commissioner’s de¬ 
termination by the Board was purely statutory, and must 
be observed to the letter. The court or the Board is not 
permitted to modify the statute or rule even for equitable 
reasons. The provisions of the statute here under con¬ 
sideration is in the nature of a limitation upon the right of 
the taxpayer to avail himself of the right of appeal, and 
there must be a strict compliance with its provisions, 
17a if the taxpayer desires to take advantage of the 
rights conferred. Florsheim Brothers Dry Goods 
Co. v. United States, 280 U. S. 453, 50 S. Ct. 215, 74 L. Ed. 
542; Lucas v. Pilliod Lumber Co. (April 14, 1930 ) 50 S. Ct. 
297, 74 L. Ed. 829.” 

In Poynor v. Comm, of Internal Revenue , 81 F. (2d) 
521, the court, in affirming the action of the United States 
Board of Tax Appeals in sustaining a motion to dismiss 
the taxpayer’s petition filed on the ninety-second day after 
notice of deficiency was mailed, said: 

“A paper is filed when it is delivered to the proper 
official and by him received to be kept on filed. Depositing 
a paper in the post office in time for it to reach the Board 
of Tax Appeals in the usual course of mail within the time 
allowed is not a filing of the paper with the Board. United 
States v. Lombardo, 241 U. S. 73, 36 S. Ct. 508, 60 L. Ed. 
S97. The Board was without power to dispense on equi- 
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table grounds with the requirement of filing within the time 
allowed. Yturbide’s Executors v. United States, 22 How. 
290, 16 L. Ed. 342. See, also, Muckelroy vs. Baldwin 
(C. C. A.) 70 F. (2d) 728.” 

18 The Act in which is found Title IX was approved 
May 16, 1938. Excluding the first day, May 16, and 
including the last day, the ninetieth day after the approval 
of the Act was Sunday, August 14, 1938. Or, to state it 
differently: There were 15 days left in May after the ap¬ 
proval of the Act. To this number must be added, to make 
a total of 90 days, 30 days in June, 31 days in July and 14 
days in August. The question presented is whether or 
not the fact that the ninetieth day fell on Sunday is 
material. The Board is of the opinion that it is not mate¬ 
rial, and that it was without jurisdiction to entertain ap¬ 
peals of the character of this proceeding on August 15, 
the ninety-first day after the approval of the Act'. 

The federal Revenue Act of 1924 contained a provision 
with respect to the time of filing of appeals with the United 
States Board of Tax Appeals identical in substance to the 
like provision in Title IX. That the Board had occasion 
to consider the same question here presented in the case of 
Sam Satovskv, 1 B. T. A. 22, where it was held: 

“Where the time limited is such that one or more Sun¬ 
days must fall within it (the 90-dav period) and there is no 
statute or act excluding anv of them, it is certainly not the 
province of the court to extend the time fixed by excluding 
the last, the first, or any intermediate Sunday or holiday.” 

The rule laid down in the Satovsky case is supported by 
the overwhelming weight of authority. SeigelschifJer vs. 
Penn. Mut. Ins. Co., 248 Fed. 226; Meyer vs. Hot Spring 
Imp. Co. 169 Fed. 628; Shefer, et al vs. Magone, 47 Fed. 
872; Covey vs. Williamson, 52 App. D. C. 289; Lewis’ Suth¬ 
erland on Statutory Construction (2d Ed.) Vol. 1, p. 335; 
Hamel on Practice and Procedure before the United States 
Board of Tax Appeals, p. 86. 

In Covey vs. Williamson, supra, the United States Court 
of Appeals for the District of Columbia had under con¬ 
sideration a motion to quash a writ of error on the ground 
that it was not applied for within the period of “ten days 
after the entry” of final judgment. There as here (Rule 
37 of this Board) the rules provided for the exclusion of 



SHERWOOD BROTHERS VS. DISTRICT OF COLUMBIA. 17 

Sundays and holidays in the computation of time. To the 
suggestion that such rules were controlling the Court of 
Appeals replied: 

19 “Counsel for the plaintiff in error points to the 
Rules of the municipal court and to a rule of this 
court which provide expressly for the exclusion of Sun¬ 
days and holidays in calculating time provided for by them, 
as authority for his position, but these rules apply only 
where the statute is silent. Where the statute provides, 
as here, that the act must be done within a certain number 
of days no rule of court could enlarge the time. True, both 
the municipal court and this court are authorized to make 
rules relating to practice, but they must not be in conflict 
with anv statute. This is elementary. 7 R. C. L. #51, p. 
1024.” ' 

It is contended that, as the Board did not refuse to re¬ 
ceive and file the informal petition on the day it was re¬ 
ceived in the office of the Board, but directed that a formal 
petition be filed within 15 days, under the penalty of dis¬ 
missal of the proceeding if such directions be ignored, the 
motion to dismiss on jurisdictional grounds here under 
consideration should be dismissed. Such position is un¬ 
tenable. The Board properly postponed decision of the 
question of jurisdiction until the proceeding was duly and 
properly filed and both parties had an opportunity to be 
heard. The action of the Board in such respect was en¬ 
tirely for the benefit of the petitioner and cannot form any 
basis of valid complaint. 

The motion to dismiss filed herein is similar to motions 
to dismiss filed by the petitioner in several proceedings be¬ 
fore the Board where the circumstances are substantially 
the same. In briefs filed several of the petitioners in those 
proceedings and in the arguments on the hearings on such 
motions, the petitioner have relied upon Street vs. United 
States, 133 U. S. 299, and Monroe Cattle Co. vs. Becker, 
147 U. S. 47. 

In Street vs. United States, supra, the Supreme Court 
had under consideration Section 12 of the Act of July 15, 
1870, which in part, provided: 

“That the President is hereby authorized to transfer 
officers from the regiments of cavalry, artillery and in¬ 
fantry to the list of supernumeraries, and all vacancies 
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now existing, or which may occur prior to the first day of 
January next, in the cavalry, artillery or infantry, by 
i reason of transfer, or from other causes, shall be filled in 
due proportion by the supernumerary officers, having ref¬ 
erence to rank, seniority and fitness, as provided in exist¬ 
ing law regulating promotions in the army. And if any 
supernumerary officers shall remain after the first day of 
January next they shall be honorably mastered out of the 
service with one year’s pay and allowance.” 

20 Lieut. Street was transferred to the list of Super¬ 
numeraries bv an order dated Januarv 2, 1871. The 
first day of January was Sunday. Lieut. Street objected 
to such action on the ground that the President lacked 
authority so to do after January 1, 1871, but the Supreme 
Court held: 

“It will also be noticed that section 12 places no limita¬ 
tion on the time within which the President is authorized 
to transfer officers to the list of supernumeraries. If vol¬ 
untary resignation by the close of the first day of January 
made sufficient reduction, there would be no necessity of 
transferring any to the list of supernumeraries, and it was 
only the supernumerary officers remaining after the 1st of 
January—that is, the officers then found not to be needed 
for the service—who were to be mustered out under that 
section. There was therefore no requirement that the 
President should transfer to the supernumerary list before 
the close of the 1st of January; the number which it was 
necessary to transfer could not be absolutely determined 
until the close of that day, and it was only those who, at 
the close of that day were not needed in the service, that 
the President could muster out. All these matters justi¬ 
fied the action of the President taken on the 2d of January, 
and if thev do not establish that it was in full and literal 
compliance with the exact provisions of section 12, they 
certainly leave so slight a departure as scarcely to be 
worthy of mention. It is certainly no such deviation from 
the prescribed course as to vitiate the order and thus 
nullify the express direction of Congress. 

“But we are not limited to this. Full power of legisla¬ 
tion in the matter of increase and reduction of the army 
is with Congress. It prescribed in this Act the proceedings 
by which that reduction was to be accomplished. In pur- 



SHERWOOD BROTHERS VS. DISTRICT OF COLUMBIA. 19 

suance of that Act certain proceedings were had. The 
power which can direct what proceedings shall be had can 
approve and make valid any proceedings which are ac¬ 
tually taken. The power which can give authority to act 
can ratify any act that is taken, and generally legislative 
recognition of an act or a corporation validates the act or 
the corporation, although neither one nor the other may 
have had full prior legal authority. County of Comanche 
vs. Lewis , 133 U. S. 198 (33:604) ’ 

There was but one order issued under section 12 for the 
Mustering-out of supernumerary officers. In that order 
were many names besides that of the appellant, and the 
Act of March 3, 1875 (18 Stat. 497, S2), refers to ‘any 
person who was mustered out as a supernumerary officer of 
the army with one year’s pay and allowances,’ under the 
Act of 1870, that we have been considering. Further, on 
April 8, 1S78 (20 Sta. 35) 25th of February, 1879 (20 Stat. 
321) March 3, 1879, (20 Sta. 354) and March 3, 1881 (21 
Stat. 510), Acts were severally passed authorizing the res¬ 
toration to the army of John A. Darling, Michael O’Brien, 
Philip W. Stanhope and Redomond Tully, who had been 
mustered out by this order of January 2, 1871, and those 

Acts all assume the validitv of that order. There has been 

*> 

thus full legislative recognition of its validity. It is too 
late, therefore, now to inquire as to whether it was in tech¬ 
nical compliance with the procedure prescribed by the Act 
of 1870.” 

21 While it is true that the Supreme Court observed 
that Sunday is “a dies von, and a power that may 
be exercised up to and including a given day of the month 
may generally, when that day happens to be Sunday, be 
exercised on the succeeding day,” nevertheless, the de¬ 
cision did not turn on the application of that general rule, 
and cannot be considered as an authority for the extension 
of the time during which this Board is given jurisdiction 
to hear and determine tax appeals of the character now 
under consideration. 

In Monroe Cattle Co. vs. Becker, supra, the Supreme 
Court merely held that where an applicant for state public 
lands is required to make the first payment thereon within 
ninety days of the date of the application, and the ninetieth 
day thereafter falls on Sunday, such payment effectively 
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could be made on tlie Monday following. The decision in 
that case, therefore is not controlling in the determination 
of the questions here presented. 

For the reasons hereinbefore stated this proceeding must 
be dismissed. 

(s) JO. V. MORGAN 
Member Sole 

Decision will be entered for the respondent . 

September 19, 1938. 

22 Board of Tax Appeals for the District of 

Columbia 
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District of Columbia, Respondent 
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I, Phyllis A. Ragusa, clerk of the Board of Tax Appeals 
for the District of Columbia, do hereby certify that the 
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IN THE 


United States Court of Appeals for 
The District of Columbia 

October Term, 1938 

No. 7289 


Sherwood Brothers Incorporated, Appellant, 

vs. 

District of Columbia, Appellee 


BRIEF ON BEHALF OF THE APPELLANT 


This is an appeal from a decision of the Board of Tax 
Appeals for the District of Columbia, dismissing an 
appeal of the appellant on the ground that the appeal 
had not been taken within the statutory period. 

HISTORY OF THE CASE BEFORE THE BOARD 

Sherwood Brothers, Incorporated, a Maryland Cor¬ 
poration, was assessed tax on its gross receipts during 
the calendar year 1937 in the sum of $2,078.67. This 
tax was paid under protest on April 30, 1938. There¬ 
after, Congress amended the D. C. Revenue Act of 
1937, and created a Board of Tax Appeals to consider 
appeals (1) on taxes paid subsequent to the passage 
of the Act, and (2) on taxes which had been paid with¬ 
in the three years prior to the amendment of 1938. 

Section 6 of Title 9 of the D. C. Revenue Act of 1937, 
as amended by Public No. 519, 75th Congress, ap¬ 
proved May 16,1938, provides in part as follows: 
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“Sec. 6. Any taxpayer who shall have paid 
within three years immediately preceding the ap¬ 
proval of this Act any tax to the District involun¬ 
tarily, and under circumstances which according to 
law would entitle such taxpayer to the right to sue 
at law for the recovery of such tax, may within 
ninety days from the approval of this Act, appeal 
from the imposition of such tax in the same man¬ 
ner and to the same extent as set forth in sections 
3 and 4 of this title.’’ 

Section 8 of Title 9 of the Act authorized the Board 
to adopt rules of procedure as follows: 

‘ ‘ Sec. 8. The Board shall adopt and promulgate 
rules of procedure in matters for determination by 
the Board under the provisions of this title.” 

Pursuant to this authority the Board of Tax Appeals 
by its Rules of Procedure, effective July 1, 1938, pro¬ 
vided : 


“Rule 1—Business Hours. The office of the 
Board will be open each business day, except Sat¬ 
urdays, from 9 o’clock a.m., to 4 o’clock p.m. On 
Saturdays the office will be open from 9 a.m. to 12 

o’clock noon.” 

####*•# 

“Rule 37—Computation of time—Sundays and 
Holidays. Whenever these rules prescribe a time 
for the performance of any act, Sundays and legal 
holidays in the District of Columbia shall count 
just as any other days, except that when the time 
prescribed for the performance of any act expires 
on a Sunday or a legal holiday in the District of 
Columbia, such time shall extend to and include 
the next succeeding day that is not a Sunday or 
such a legal holiday; Provided, That when the time 
for performing any act is prescribed by statute 
nothing in these rules shall be deemed to be a limi¬ 
tation or extension of the statutory time period.” 
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On Saturday, August 13, 1938, an officer of the cor¬ 
poration deposited the company’s appeal in the mail 
in Baltimore and it was received at the office of the 
Board of Tax Appeals of the District of Columbia at 
nine o’clock a.m. Monday, August 15th. 

Upon motion of counsel for the District of Columbia, 
the Board dismissed the appeal on the ground that, the 
ninetieth day from May 16th, the date of approval of 
the Act, falling on Sunday, the appeal received on Mon- 
dav was not filed in time. 

The question involved is whether or not when the last 
day appointed by a statute for the performance of an 
act falls on Sunday, the act can be performed on the 
next succeeding day. 

ERROR RELIED UPON 

This appeal is taken from the dismissal by the Board 
of Tax Appeals of the appeal of appellant on the ground 
that it was not filed in time, and specifically in failing 
to exclude Sunday, August 14th, in computing the 
period of ninety days from the date of approval of the 
Act. 

THE EVIDENCE IN THE CASE 

The District of Columbia Revenue Act of 1937 im¬ 
posed a gross receipts tax of two-fifths of one per cent. 
Under this provision, Sherwood Brothers, Inc., were 
assessed the sum of $2,078.67, which it paid April 30, 
1938, under protest, contending that its business was 
interstate in character. Payment was made only after 
a series of conferences with District of Columbia of¬ 
ficials had failed to adjust the matter. 

On May 16,1938, the President approved the amend¬ 
ment of 1938 by which the Board of Tax Appeals was 
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created, and the appellant assumed that its local attor¬ 
ney in Washington would proceed under the provisions 
of that Act to appeal the payment made on April 30th. 

On Friday, August 12,1938, appellant’s officers were 
informed by notice in a reliable trade publication that 
a taxpayer’s appeal under Section 6 of the Act could 
be filed on and including- Monday, August 15th. 

An officer of the appellant on that same day, Friday, 
August 12th came to Washington from Baltimore to 
consult the company’s local attorney. Said attorney was 
not in Washington, but away on his vacation. The 
officer then obtained from the District of Columbia 
Board of Tax Appeals a copy of its Rules of Procedure 
and returned to Baltimore. 

On the following day, Saturday, August 13th, appel¬ 
lant’s appeal to the Board was prepared, but as the 
office of the Board had closed at twelve o’clock noon on 
that day, and as the officer of appellant understood that 
he had all of Monday, August 15th within which to file 
said appeal, he deposited the appeal addressed to the 
Board in the mail about two-thirty p.m. The appeal was 
delivered to the Board in the mail on Monday morning, 
August 15th at nine o’clock a.m. when the Board re¬ 
opened its office after having been closed since twelve 
o’clock noon on Saturday, August 13th. 

Upon motion of the counsel for the District of Colum¬ 
bia the Board dismissed the appeal on the basis it was 
without jurisdiction because the appeal had been filed 
on Monday, the ninety-first day after the approval of 
the Act. 

THE ARGUMENT 

The Act of 1937 was passed by Congress on Monday, 
May 9, 1938, and signed by the President on Monday, 
May 16, 1938. 
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This case arises because of the day which the Presi¬ 
dent selected to sign the Act. Had he approved it on any 
day of the week except Monday, the ninetieth day would 
not have fallen on Sunday. 

Prior to the passage of the Act of May 16, 1938, tax¬ 
payers were compelled to sue at law for the recovery 
of illegally collected taxes. 

It was the intent of Congress to make it possible for 
the taxpayer to contest illegal assessments and pay¬ 
ments without recourse to the courts. This is clear from 
the language of the report of the Senate Committee on 
the District of Columbia in recommending that the 
Board be created, wherein it said: 

“If the Board is established, a great deal of time 

will be saved in the disposition of tax appeals, a 

certain and practical method of appeal is afforded 

taxpayers, and the payment of taxes will be sub- 

stantiallv increased.” 

•> 

This purpose will be defeated if a narrow construc¬ 
tion of the time for taking an appeal is adopted. 

It is important to note that all taxpayers who had 
paid taxes under protest during the three years preced¬ 
ing the signing of the Act by the President were given 
ninety days from the date when he signed the Act to 
appeal. Whether such taxpayers would have the ninety 
days provided by the Act or something less than that 
period lay within the discretion of the President in 
selecting a day to sign the Act, if the Board’s reasoning 
is to be followed. 

It is not reasonable to assume that it was the intent 
of Congress that the President should reduce the ninety 
day period by signing the Act on a day which would 
cause the last day to fall on Sunday, neither is it rea- 
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sonable to assume that the President so intended. It is 
more likely that he signed the Act on May 16th knowing 
that Sunday, August 14th, would be a dies non, and in 
the belief that it would be excluded in computing the 
ninety day period and that appeals would be received 
on Monday, August 15th. 

The Board attempts to distinguish the case of Street 
v. U- S. 133 U. S. 299 from the case under consideration. 
In that case the Supreme Court said (p. 305). 

“The other proposition of the appellant is that 
the authority given by section 12 was not strictly 
pursued. While it is conceded that the President 
might add to or take from the list of supernumer¬ 
ary officers, it is urged that he could muster out 
only those who were supernumerary officers at 
the close of the first day of January, 1879, the 
language being: ‘And if any supernumerary 
officers shall remain after the first day of Janu¬ 
ary next they shall be honorably mustered out/ 
etc., whereas, by the order actually made, he was 
transferred to the supernumerary list only on the 
second day of January. Concede the irregularity, 
and it is not such as vitiates the order. The purpose 
of the Act is obvious. The direction of Congress 
was clear and distinct, and it w^ould be strange if 
any executive officer could, by irregularity in exe¬ 
cuting the mandate of Congress, thwart this pur¬ 
pose. The matter of time was not vital. The pur¬ 
pose was reduction and a reduction to be accom¬ 
plished by selecting the best and mustering out the 
poorer element; and while Congress prescribed 
the time within which this mandate was to be exe¬ 
cuted, there is neither in terms nor by implication 
any subordination of the power to the matter of 
time.” 

#*#*•*• 
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“Again it must be noticed that the first day of 
January was Sunday, that is, a dies non, and the 
power that may be exercised up to and including 
a given day of the month may generally when that 
day happens to be on Sunday, be exercised on the 
succeeding day.” 

We consider this case directly in point. In the case at 
issue the intent of Congress was to provide a means of 
appeal for tax payers other than the medium of suing 
at law to recover illegally collected taxes. Time, as in 
the Street Case, was not vital. 

The District of Columbia could not be harmed by the 
Appeal being accepted on Monday, since the tax had 
been received and the sole question involved was wheth¬ 
er the appeal should be to the Board which Congress 
had created, or to the Courts. 

Here, the tax payer as a condition precedent to filing 
an appeal with the Board had paid under protest the 
entire tax assessed. The purpose of Congress was to 
make it easier for tax payers to recover taxes paid 
under protest under these circumstances. 

The case of Monroe Cattle Company v. Becker, 147 
U. S., 47, involved the construction of the statutes of 
Texas with regard to the purchase of school lands. The 
statute provided that the first payment should be made 
within ninety days of the filing of the application. The 
court held, (p. 55-56): 

“As the ninetieth day fell on Sunday, the lands 
were not open to another application until Monday, 
t lie general rule being that, when an act is to be 
performed within a certain number of days, and 
the last day falls on Sunday, the person charged 
with the performance of the act has the following 
day to comply with his obligation.” 
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The Board relies on the case of Covey v. Williamson, 
52 App. D. (\ 289. There a statute provided that writs 
of error to the municipal court should be applied for 
within ten days after the entry of judgment. Judgment 
was entered on December 14,1922 and the petition was 
filed on December 27, 1922, or thirteen days after the 
entry of judgment. There intervened two Saturday half 
holidays, two Sundays, and Christmas Day, which it 
was argued should be excluded in computing the period. 
That is an entirely different case from the present one. 
December 14, 1922 fell on a Thursday, and December 
27,1922 fell on Wednesday, so the question of whether 
it was proper to exclude the last day when it fell on a 
Sunday was not even considered, the sole question was 
whether all Sundays and holidays should be disre¬ 
garded in computing a period of time. 

The case of Maresca v. U. S., 277 F 727, cited in the 
case of Covey v. Williamson, supra, likewise did not 
involve the exclusion of Sunday as the last day in a 
period of time. The last day in that case fell on Tues¬ 
day, November 2, 1920, which was election day. 

In Hanzicker v. Pulliam, 168 Okla. p. 632,37 P. (2d) 
417, 96 A. L. R. 1303, the Court, in following the Street 
Case, said: 

‘‘In the case of Street v. U. S., 133 U. S. 299, 10 
S. Ct. 309, 311, 33 L. Ed. 631, the Supreme Court of 
the United States, in an opinion bv Mr. Justice 
Brewer, held that where the Congress had not 
spoken upon the subject, where the last day upon 
which to perform an act fell on Sunday, that Sun¬ 
day should be excluded, the court using this lan¬ 
guage : 

‘Again it must be noticed that the first dav 
of January was Sunday,—that is, a dies non: 
and a power that may be exercised up to and 
including a given day of the month may gen- 
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orally, when that day happens to be Sunday, 
be exercised oil the succeeding day. So that it 
is a matter worthy at least of consideration 
whether the power was not exercised within 
the very limits of time prescribed by the Act. ’ ” 

In Pressed Steel Car Company v. Eastern Railway 
Company of Minnesota, 121, F 609, at page 619, the 
railway company complained that in the trial below the 
Court had instructed the jury that in view of the fact 
that April 1, 1900, fell on Sunday, the car company 
was not in default in the delivery of the cars until the 
end of April 2, 1900. The Circuit Court of Appeals for 
the Eighth Circuit held: 

“When the last day within which a deed is to be 
performed falls on Sunday, that day is excluded, 
and the act may be done on the succeeding day. 
Street v. U. S., 133 U. S. 299, 306, 10 Sup. Ct. 309, 
33 L. Ed. 631; Hammond v. Ins. Co., 10 Gray, 306; 
Post v. Garrow, 18 Neb. 682, 26 N. W. 580; Gen. 
St. Minn. 1894, Paragraph 5222; Spencer v. Haug, 
45 Minn. 231, 232, 47 N. W. 794. 

The precise question raised here has been before this 
Court in Turner v. Chaikin, Original No. 2778. In that 
case an application for a writ of error was tiled and a 
motion was made to dismiss the writ on the ground that 
it had been tiled beyond the time allowed by the statute. 
The ten days within which petitioner was allowed by 
statute to tile his application expired on June 20, 1937 
which was Sundav. This court overruled the motion to 
dismiss, accepted the application as tiled in time and 
issued the writ. 

In Lamson v. Andrews, 40 App. D. C. 39, at page 41, 
the Court, citing with approval Street v. U. S., supra, 
and Pressed Steel Car Co. v. Eastern Railway Co., 
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supra, determined that a transcript filed on September 
3, 1912, was in time when an extension for filing had 
been granted to September 1, which was Sunday, and 
Monday, September 2, was a legal holiday. The Court 
in deciding the transcript was filed in time, held 


“With the exception of the days of grace allowed 
for the payment of bills of exchange and other 
negotiable instruments, it is the generally estab¬ 
lished rule that when a contract is to be performed, 
or a power to be exercised, on a named day, and 
that day happens to be a Sunday, the delivery or 
payment may be made, or the power exercised, on 
the succeeding day. Avery v. Stewart, 2 Conn. 69, 
7 Am. Dec. 240; Salter v. Burt, 20 Wend. 205, 32 
Am. Dec. 530; Hammond v. American Mut. L. Ins. 
Co. 10 Gray, 306; Post v. Garrow, 18 Neb. 682, 26 
N. W. 580; Pressed Steel Car Co. v. Eastern R. Co., 
57 C. C. A. 635, 121 Fed. 609-619; Street v. United 
States, 133 U. S. 299-306, 33 L. ed. 631-634,10 Sup. 
Ct. Rep. 309.” 

In view of the respectability of these authorities, and 
particularly the two cases where the Supreme Court 
has considered this question, it is respectfully sub¬ 
mitted that the petition herein was filed within the time 
contemplated by law. 


CONCLUSION 

In conclusion, it is respectfully submitted: 

1. That this court should hold that the D. C. Board 
of Tax Appeals erred in dismissing the appeal of ap¬ 
pellant. 
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2. That this court should direct the Board to accept 
the appeal and proceed to try the case on its merits. 


Respectfully submitted, 


Mary C. Mallon, 

Watson E. Sherwood, 

Attorneys for Appellant 


Mary C. Mallon, 

Munsey Building, 
Washington, D. C. 

Watson E. Sherwood, 

Baltimore Trust Building, 
Baltimore, Maryland, 

Attorneys for Appellant 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
October Term, 193S 


No. 7289 


SHERWOOD BROTHERS, INCORPORATED. Appellant, 

vs. 

DISTRICT OF COLUMBIA, Appellee 
BRIEF ON BEHALF OF APPELLEE 

STATEMENT OF THE CASE 

This is an appeal, under the provisions of Title IX of the 
Act of Congress entitled “An Act to amend the District of 
Columbia Revenue Act of 1937, and for other purposes,” ap¬ 
proved May 16, 1938, from the decision of the Board of Tax 
Appeals for the District of Columbia dismissing a petition 
filed by appellant for the reason that it was not filed within 
the time provided in the statute. Section 6 of Title IX pro¬ 
vides: 


“Any taxpayer who shall have paid within three years 
immediately preceding the approval of this Act any tax 
to the District involuntarily, and under circumstances 
which according to law would entitle such taxpayer to 
the right to sue at law for the recovery of such tax, may 
within ninety days from the approval of this Act, appeal 
from the imposition of such tax in the same manner and 
to the same extent as set forth in sections 3 and 4 of this 
title.” 

Prior to the date of approval of the Act, appellant paid 
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! certain business privilege taxes to the District of Columbia 
(Rec. pp. 2, 4, 5). About 2:30 P. M., Saturday, August 13, 
1938, appellant deposited in the mail, in Baltimore, its peti¬ 
tion addressed to the Board of Tax Appeals for the District 
of Columbia (Rec. p. 6). The petition was received at the 
office of the Board of Tax Appeals on Monday, August 15, 
1938 (Rec. p. 6), and was stamped “Received and Filed” as 
i of that date. Excluding the date on which the Act was ap- 
i proved (May 16, 1938), and including the last day, the 90th 
day after the approval of the Act was Sunday, August 14, 
1938. 


ARGUMENT 

It is the unanimous rule of the Federal courts that when 
! an Act is to be done within a time fixed by statute and the 
last day thereof falls upon Sunday that day will not be 
excluded unless a different rule for computing the time is also 
provided by statute. 

In the case of Covey v. Williamson, 52 App. D. C. 289, this 
Court was considering whether Sundays and legal holidays 
could be excluded from the ten days allowed by statute for 
the filing in this Court of an application for writ of error to 
the municipal court. In holding that such days were not ex¬ 
cluded, this court said: 

“As early as St. Clair v. Conlon, 12 App. D. C. 161, this 
court in construing one of its rules said that Sundays and 
legal holidays could not be excluded from the time within 
which an act was to be done, since the rule did not pro¬ 
vide for it, but that was a dictum. In Johnson v. Meyers, 
54 Fed. 417, 4 C. C. A. 399, the Circuit Court of Appeals 
for the Eighth Circuit, speaking through Judge Sanborn, 
said that, where the time limited for the performance 
of an act is less than seven days, where the unit of its 
measurement is a day, and there is no reason to suppose 
that juridical days were intended by a statute or act of 
Congress, there is reasonable ground for the holding that 
Sundays and legal holidays falling within such time 
should be excluded. But where the time is such that one 
or more Sundays must fall within it, and there is no 
statute or act excluding any of them, it is certainly not in 
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the province of the court to extend the time by exclud¬ 
ing the last, the first, or any intermediate Sunday or 
holiday. This decision has been followed by several Cir¬ 
cuit Courts of Appeals. Blaffer v. New Orleans Water 
Supply Co., 160 Fed. 389. 87 C. C. A. 341; Meyer v. Hot 
Springs Imp. Co., 169 Fed. 628, 95 C. C. A. 156; Siegel- 
schiffer v. Penn Mutual Life Insurance Co., 248 Fed. 226, 
160 C. C. A. 304; and Maresca et al. v. United States 
(C. C. A.), 277 Fed. 727, a criminal case. 

“In the Maresca Case the question was as to whether 
the bill of exceptions was signed and filed in time. The 
last day on which this might have been done was a holi¬ 
day. If that day was excluded the signing and filing were 
in time. The Circuit Court of Appeals. Second Circuit, 
went into the question quite fully, and held that since 
the statute did not provide for the exclusion of the holi¬ 
day it must be counted, and that in consequence the bill 
of exceptions must be disregarded. An application to the 
Supreme Court of the United States for a writ of certi¬ 
orari was denied January 3, 1922. 257 U. S. 657, 42 Sup. 
Ct. 183, 66 L. Ed. 201, advance sheets. We find no Fed¬ 
eral authority in conflict with this rule. Even in the 
states it seems to be generally settled that when the time 
stipulated must necessarily include one or more Sundays, 
those days will be included in the absence of an express 
proviso for their exclusion. 26 R. C. L. 751. The au¬ 
thorities proceed upon the theory that since the Legisla¬ 
ture did not provide for the elimination of Sundays and 
holidays in calculating the time within which an act 
should be done the courts have no power to disregard 
them. 

“(2) Counsel for the plaintiff in error points to the 
rules of the municipal court and to a rule of this court 
which provide expressly for the exclusion of Sundays 
and holidays in calculating time provided for by them, 
as authority for his position, but these rules apply only 
where the statute is silent. Where the statute provides, 
as here, that the act must be done within a certain num¬ 
ber of days no rule of court could enlarge the time. True, 
both the Municipal Court and this Court are authorized 
to make rules relating to practice, but they must not be 
in conflict with any statute. This is elementary. 7 
R. C. L. Sec. 51, p. 1024/’ [Italics added.] 

In the case of Walker v. Hazen, 67 App. D. C. 1S8, 90 F. 
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(2d) 502, certiorari denied, 302 U. S. 723, this Court, in hold¬ 
ing that the statutory period within which objections and 
exceptions to the verdict of the jury may be filed may not be 
extended by the fact that the 20th day was a Sunday, said: 

“The general Federal rule has been followed in this 
jurisdiction. * # * While there is some difference of 
opinion as to rules of court which fix periods within 
which acts must be done, there seems to be no division 
of opinion where the period is fixed by statute, and no 
provision is made for the exclusion of Sundays or holi¬ 
days. The rule announced in the Covey Case that, 
‘where the time is such that one or more Sundays must 
fall within it, and there is no statute or act excluding 
any of them, it is certainly not in the province of the 
court to extend the time by excluding the last, the first, 
or any intermediate Sunday or holiday/ may be regarded 
as settled for this jurisdiction.” 

The following cases likewise support the rule that where 
the last day of the statutory period for the doing of an act 
falls on Sunday, the doing of the act on the following Monday 
comes too late: 

Shefer v. Mag one (C. C.) 47 Fed. 872 (protest to Collector 
against levying of duties on imports). 

Johnson v. Meyers (C. C. A. 8th Cir.) 54 Fed. 417 (Appeal). 

Meyer v. Hot Springs Imp. Co. (C. C. A. 9th Cir.) 169 Fed. 
628 (Appeal). 

Siegelschifjer v. Penn Mut. Life Ins. Co. (C. C. A. 2nd Cir.) 
248 Fed. 226, certiorari denied 246 U. S. 654 (Writ of error). 

Maresca v. United States (C. C. A. 2nd Cir.) 277 Fed. 727, 
certiorari denied, 257 U. S. 657 (Bill of exceptions). 

In re Anttonen (D. C. Ore.) 293 Fed. 473 (Petition for 
naturalization). 

Northwestern Public Service Co. v. Pfeifer, (C. C. A. 8th 
Cir.) 36 Fed. (2d) 5 (Appeal). 

Larkin Packer Co. v. Hinderliter Tool Co. (C. C. A. 10th 
Cir.) 60 Fed. (2d) 491 (Appeal). 

Walters v. Baltimore & O. R. Co. (C. C. A. 3rd Cir.) 76 Fed. 
(2d) 599 (Appeal). 

Counsel for appellants in their brief rely upon the cases of 
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Lamson v. Andrews, 40 App. D. C. 39; Street v. United States, 
133 U. S. 299; Monroe Cattle Company v. Becker, 147 U. S. 
47; Pressed Steel Car Co. v. Eastern Ry. Co. of Minnesota 
121 F. 609, and Hunzicker v. Pulliam, 168 Okla. 632, 37 P. 
(2d) 417, 96 A. L. R. 1294, which they contend establish a 
contrary rule. The Lamson case did not involve the construc¬ 
tion of a statute, but merely the power of the court below to 
determine the meaning of one of its orders extending the time 
for settling a bill of exceptions. The difference between that 
case and this is clearly expressed by the Circuit Court of 
Appeals of the 9th Circuit in the case of Meyer v. Hot Springs 
Imp. Company, 169 Fed. 628, where it was said: 

‘‘So, in construing rules of court in respect to time for 
pleading and other matters of mere practice, if the last 
day fall on Sunday, the whole of the next day is al¬ 
lowed within which to perform the required act. Anony¬ 
mous, 2 Hill (N.Y.) 375, and cases there cited. But 
while courts may construe their own rules equitably and 
extend the time therein limited, they have no such power 
as to statutes, and the decided weight of authority is 
that when the act is to be done within a time fixed by 
statute, and the last day thereof falls upon Sunday, that 
day will not be excluded, unless a different rule for com¬ 
puting the time is also provided by statute.” 

In the case of Walker v. Hazen, supra, counsel for appel¬ 
lants likewise relied upon Street v. United States, supra, 
and, in distinguishing the latter case, this Court said: 

“Reliance is placed by the appellants upon Street v. 
United States, 133 U. S. 299, 10 S. Ct. 309, 311, 33 L. 
Ed. 631. That case is not controlling. The court there 
was considering an Act of Congress authorizing the Presi¬ 
dent to transfer officers from active duty to the list of 
supernumeraries, and prior to January 1, 1871, to fill 
vacancies on the active list with supernumerary officers. 
The 1st of January, 1871, fell on Sunday, and the court 
held that a transfer to the supernumerary list on Mon¬ 
day, January 2nd, was valid. The court, however, rest¬ 
ing its decision upon the broad power of an executive 
officer to carry out a mandate of Congress, said: ‘Con¬ 
cede the irregularity, and it is not such as vitiates the 
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order. The purpose of the act is obvious. The direction 
of Congress was clear and distinct, and it would be 
strange if any executive officer could, by irregularity in 
executing the mandate of Congress, thwart this purpose. 
The matter of time was not vital. The purpose was re¬ 
duction, and a reduction to be accomplished by selecting 
the best and mustering out the poorer element; and. 
while Congress prescribed the time within which this 
mandate was to be executed, there is neither in terms nor 
by implication any subordination of the power to the 
matter of time. Again, it must be noticed that the 1st 
day of January was Sunday—that is, a dies non; and a 
power that may be exercised up to and including a given 
day of the month may generally, when that day happens 
to be Sunday, be exercised on the succeeding day. So 
that it is a matter worthy at least of consideration wheth¬ 
er the power was not exercised within the very limits of 
time prescribed by the act.’ It will be observed that the 
court rested its opinion upon the clear purpose of the 
Act of Congress, and said that the matter of time was not 
vital.” 

The Monroe Cattle Company case did not involve the 
question of extension of time. The Texas statute there in¬ 
volved provided that the surveyor could not receive another 
application for the purchase of school lands during the 90 
days allowed a prior applicant to make his payment. The 
Supreme Court held that, since the 90th day fell on Sunday, 
the lands were not open to another application until the 
Monday following, and that the surveyor was not authorized 
to accept an application filed on Saturday, the 89th day. This 
case was also relied upon by counsel for appellants in the case 
of Walker v. Hazen, supra, but this Court apparently consid¬ 
ered it not in point as no mention was made of it in the 
opinion. 

The case of Pressed Steel Car Co. v. Eastern Ry. Co., supra, 
is not in point for the reason that no statute was there in¬ 
volved. In the Pulliam case, supra, the applicable Oklahoma 
statute provided that “The time within which an act is to be 
done, shall be computed by excluding the first day, and in¬ 
cluding the last; if the last day be Sunday, it shall be exclud¬ 
ed/’ The ruling in the case of Turner v. Chaikin, Original 
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No. 2778, also cited by counsel for appellant in their brief, 
was on a preliminary motion and the appeal was dismissed by 
the appellant before a hearing on the merits. The attention 
of the Court was not directed to the decision in Walker v. 
Hazen, supra. 

CONCLUSION 

For the reasons stated above, it is respectfully submitted 
that the decision of the Board of Tax Appeals was correct and 
should be affirmed. 
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